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 ATTORNEY-GENERAL'S REPORT. 


OFFICE OF THE ATTORNEY-GENERAL, 
CHARLESTON, February 7, 18°7. 


To His Excellency, the Governor: 

I beg leave to respectfully submit the following report in rela- 

tion to the official business transacted by me in the courts, and _ 
the condition of pending litigation in which the State is inter- 
ested. 
On the 4th of March, 1885, when your administration com- 
menced, there was a considerable number of criminal cases on 
the docket of the Supreme Court of Appeals. I issued such no- 
tices in these cases as were necessary. and had them all placed upon 
the docket for hearing at the next term of that cou:t, z. e., the 
June term at Wheeling. 

At that term fourteen of these cases, an application for a writ 
of habeas corpus, and the matter of a writ of error from the re- 
fusal of a writ of habeas corpus by a lower court, were argued and 
printed briefs filed in each case for the State or sheriff. 

With the characteristic prompt attention to its business, which 
so distinguishes our Supreme Court of Appeals, it decided all these 
cases at the same term at which they were submitted, and thus 
disposed of every criminal case on the docket of the court. 
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In the year 1886, seven criminal cases were argued by me be- 
fore the Supreme Court of Appeals, and all promptly decided 
soon after argument. af 


The following table shows the titles of the decided cases, the 
character of indictments, &c., when the cases were submitted in 
the Supreme Conrt, when decided, and the character of decision: 


fitle of the Case. | Character of Indict~ When, oban- Wie decided 


ment. Decision. 
State vs. Baller......... Attempting to obstruct - 
the administration of 
justice sm. soe RE June 19 1885,..... [June 27 1885......| Reversed and in- 
State vs, Miller......... .|For selling spimtuous aictment quashed 
liquors, &e., without 
licenser: > | JUNE 23 1885.. ...] Tune 27 1885...... Reversed and 


. judgment for 
defendant .. .... 
State va. Howes.......{ For assault........, .. «dune 12 1885... [June 27 1885... Affirmed............s 


State vs. Flanagan.....|For aurder........ .. ...|June 13 1885......[ June 27 1885 .....| Reversedand new 
trial awarded..... 


State vs. Kinney........ For murder., eessen June 17 1885......j June 27 1885.....|Same as in last 
State vs. Tnompson...iFor selling spirituous CASO srssersves sensor 
liquors, &c,, without 
license ........ ETE June 22 1885......| July 3 1885........ Affirmed... 20100890 
State vs. Bruce.........|Same as last case .,........ June 23 1885...... July 3 1885........ Reversed and re- 
MANAG... s.s seeves 
State vs. Hall... ....../Same as last case. ........(June 9 1885....... July 8 1885........ | Affirmed... see 
State vs. Jackson... For robbery servers JUNE 24 1885....../ July 3 18865........ Affirmnd.,...... seras 
State vs Enocth......... For carrying on drug 
business without li- 
CODEC, .cocceeceeees RESEN SE June 22 1885....i July 3 1885....... i Affirmed .... ss... 
State vs. Gould........./For cruelty to an ani- 
WA] EEEO pcan June 19 1885....../ July 3 1885......; Affirmed in part 
State vs. I oster......... For lewd and lascivious | & reverg'd in part 
cohabiting .. . serserreser June 23 1885...... July 3 1885........ Reversed...... 20002 i 
State vs. Cooper.........| For selling liquor, &c., 
without license.. . ....i June 23 1885......i July 9 1885....... Reversed... ses 
State vs. Oliver........./For selling hard cider 
without a license...... June 22 1885.. .i July 9 1885........ Reversed seageensease 
State vs, Reece........... For breaking and enter- . 
ing a store house &c...|Jan, 15 1886......,/Feb. 6 1886...) Affirmed. sesoses. 
State vs. Mooney.. ..... For malicious, woun- | 
ding ces sons esee... | Feb, 1 1886... .. “Feb. 13 1886 ..... Reversed and re- 
j manded för new 
i Sen tenCe,.....w cover 
Er parte Jno. Mooney Habeas Corpu8.............. June 9 1885........June 10 1885.....| Writ refused....... 
Ez parie Mooney........ Wnit of error in habeas | 
corpus ease … … .... |June 16 1885...... June 27 1885.....] A firm eds 
State va. Douglas........ For murder.......... -...jJune 25 1886,,.... July 7 1886........| Reversed and re- 
State vs. Slack.. ........| For selling spirits, &c.,} manded. cesreseresees 
without license...........|Sept. 10 1886.....|Sept. 18 1886.....| Writ of error dis- 
z missed on motion 
State vs. Muncey...... Same as in last case ..... June 17 1886.....|Sept. 22 1886.... EA? 
State vs. Halida.........|For false pretence......... Sept. 11 1886….. |Sept; 22 1886......|Affirmed ............ 
State vs. Henderson. For forgery................./Sept. 14 1886....| Nov. 20 1886 ..../ Affirmed.......... an 
State vs. Knight........ For laboring at his cal- 
ling on the Sabbath..|Jan, 27 1887...... Feb. 5 1887,...... Affirmed .... 22000 


In addition to the cases in the foregoing table, the only other 
State case in which the record is printed, i. e., the State vs.’R. S. 
Blair, was submitted on printed brief January 27, 1887. 

The writ of error in the case of the State vs. Mollohan, from 
Braxton county, was dismissed by the Court of Appeals on June 
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'4, 1886, the plaintiff in error having escaped from custody pend- 
ing such writ. 


After due notice given, the same Court dismissed the writs of 


error in the case of the State vs. Bosworth on March 28, 1885, and 
in eight cases of the State vs. Slack and in the cases of the State 
vs. Jones, the State vs. Dakan, and the State vs. Dyer on Janu- 
ary 15, 1887, for failure of the plaintiffs in error to make the re- 
quisite deposit or have the record printed. 

_ There are only two criminal cases in the Supreme Court of Ap- 
peals, which have not been argued and submitted. They are both 
misdemeanor cases and the records have not been printed in either 
‘ease. These two cases will either be argued and submitted at the 
coming June term or they will be dismissed on motion of the 
State for failure to make the deposit or print. 

Considerable civil business of importance to the State has re- 
ceived my attention since the commencement 'of my official term. 

The important tax case of the Chesapeake and Ohio Railway 
Company vs. Miller, Auditor, was decided by the Supreme Court 
of the United States in April, 1885. Inasmuch asa motion in-that 
court for an immediate mandate was necessary, to enable the Su- 
preme Court of Appeals and the Circuit Court in which the suit 
was instituted, to enter the decision of the Supreme Court of the 
United States before adjourning, at your direction I proceeded to 
Washington, D. C., in April, 1885,"0n motion procured such man- 
date,.and thereafter took the necessary steps in the State courts 
to remove all existing impediments to the collection of the taxes 
due by said Company. Proper certificates and statements hav 
ing been sent by the Auditor to the sheriffs of the respective coun- 
_ ties through which the railwav runs, to enable them to collect 
the taxes due with the additional ten per cent. thereon provided 
by the statute, (section 67, chapter 29, of the Code), Messrs. Gates 
and Green, trustees in a mortgage of the company to secure its 
bonds, procured an injunction to restrain such collection -by the 
sheriffs, ‘from the District Court of the United States for the Dis- 
trict-of West Virginia. 

To the bill of injunction I filed a demurrer ‘and dnewer: ‘and 
moved to dissolve the injunction. This motion was argued -at 
length, occupying sevéral days, at Wheeling, in: September, 1885. 
Subsequently, the District Court of the United States having de- 
cided that the company had until the first of November'in which 
‘to'pay ‘the taxes, on or about: that date the company paid the same 
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amounting to $193,449.78. The Court, however, reserved its opin- 
ng ion as to the constitutionality of the law authorizing the ten per 
i cent. addition to the taxes, and-this question is yet undecided. A 
printed brief of some length has been filed for the State in this 
case, in addition to the oral argument, and we are promised by his 
Honor that a decision will be rendered at the next term of the 
United States Court at Charleston. The question is an important 
one, as is apparent from its statement and the amount involved is 
considerable, being $19,344 97-100. ” 

It is to be very much regretted that the Legislature has not 
heretofore provided, that the taxes on railroad property should 
bear interest. Had a proper statute for this purpose been enacted, 
| many thousands of dollars would have been recovered from the 
lig Chesapeake & Ohio Railway Company upon its taxes so long de- 
; nied to the State, counties, &c. It would seem to be a subject 
well worthy of the attention of the law-making portion of the 
t government, so as to prevent such losses in the future. i 
i Taxes for 1884, upon the property of what is now the Ka 
| nawha & Ohio Railway Co., not having been paid by the 
| receiver in charge, application by petition to the United 
i 
| 
| 


| States District Court was made, and such taxes settled out of the 
proceeds of sale of the railroad under decree of that court. 

In making the assessment of railroad property in 1885, tho 

Board of Public Works assessed so much of the railroad bridge at 

Steubenville, Ohio, as lies in this State, belonging to the Pitts- 

| burgh, Cincinnati and St. Louis Railway Company, as an inde- 

r pendent structure of vaļue and not as part of the mileage of the 

E road. The Railway Company appealed to the Circuit Court of 

| Brooke county, where the matter was argued by me on March 1, 

i 1886, before his Honor, Judge John J. Jacob, who sustained the 

! right of the Board to make such an assessment. From this de- 


- 


cision the Company procured a writ of error and supersedeas from 

| the Supreme Court of Appeals. The cause was exoedited in that 
ee Court, owing to its: importance, and after arguments, both oral 

t 

| 


—— ee 


and in print, that Court dismissed the writ for want of jurisdic- 
tion, establishing the doctrine that the Court of Appeals can not 
review by writ of error a decision of the Circuit Court in an ap- 
peal from an order of the Board of Public Works in assessing 
railroad property. , 
| This decision was of great importance in its bearing upon other 
pending tax cases in the United States Courts. It will be found 
reported in the 28th W. Va., 264. 
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I would respectfully suggest the propriety of legislation pro- 
viding in unmistakable terms that railroad bridges over the Ohio 
river shall be assessed separately from the ordinary mileage of the 
roads. 

In 1883 during the administration of your predecessor, the Hon. 
J. B. Jackson, the Board of Public "Works assessed the railroad 
bridges of the Baltimore & Ohio Railroad Company at Benwood 
and Parkersburg, at a valuation of $315,000 each. From these 
assessments the Company appealed to the Circuit Courts of Mar- 
shall and Wood counties respectively. Upon receiving notice of 
such appeals, the Board in December 1883, employed Caldwell & 
Caldwell, of Wheeling, to attend to the interest of the State, &c., 
in the Benwood bridge case, and the Hon. A. I. Boreman to give 
like attention to the Parkersburg bridge case. 

The Company filed a petition and bond in each case in the 
State courts, for the removal of the appeals into the Circuit Court 
of the United States for the district of West Virginia, claiming 
them to be suits of a civil nature between citizens of different 
States involving more than $100 in the controversy. i 

These motions were resisted in the State courts and denied by 
such courts. Tho company however, obtained copies of the rec- 
ords and filed same in the United States Court. l 

On June 23d and 24th, 1886, these cases were argued before 
Chief Justice Waite and on those dates respectively remanded to 

‘State courts, on the ground that they were not suits within the 
meaning of the sections of the Revised Statutes of the United 
States respecting the removal of causes from the State courts to 
Federal courts. on 

. While the proceedings were pending in “the United States court, 
the circuit court of Wood county had heard the case therein and 
affirmed the action and assessment of the Board of Public Works. 

The Chief Justice having granted appeals and writs of error in 
the cases, they were taken by the company to the United States 
Supreme Court. _ 

The cases being entitled, under the rules of the Supreme Court 
of the United States, to be advanced on motion, early during the 
October term, 1886, of that Court, I filed a printed motion to ad- 

) Vance both cases, as well as the case of Benj. Rich and others 
vs. Upshur County hereinafter named. The bridge tax cases 
Were advanced and on my notice and printed argument 
set for hearing on J anuary 10, 1887. On that day the com- 
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pany appeared in the Supreme Court of the United Siates by 
counsel, and dismissed its writs of error and appeals at its costs. 
Mandates were granted and have been entered in the Circuit 
Court of the United States. 

As soon as the Circuit Courts hold thelr sessions in Marshall 
and Wood counties, I shall take steps to dispose of the pending 
appeals from the assessments of these bridges for 1884, 1885 and 
1886. 

This bridge tax litigation has established that the United States 
Courts have no jurisdiction to remove any appealin a tax assess- 
ment, provided by our statutes, and that such appesls in assess- 
ment matters are not suits. The importance of this to our-reve- 
nue and the administration of the State and County affairs can 
not be too highly estimated. 

In the case of Benj. Rich vs. Upshur County, before mentioned, 
the Circuit Court of the United States, for this district, allowed 
the removal of a tax assessment matter pending in the County 
Court of that County, and refused to remand on motion, pro- 
ceeding to make a change in the assessment. From this judg- 
ment, Upshur County appealed to the Supreme Oourt of the 
United States, where such appeal is now pending. At the re- 
quest of your Excellency, I have given attention to this case and 
endeavored to advance the same for hearing. The court while 
refusing to advance, entered an order giving leave to file printed 
briefs when the bridge tax cases were submitted. i 


I prepared and had such brief printed and copies thereof werə 

` duly filed in the clerk’s office. The dismission of the bridge tax 
cases, of course, has prevented a decision of the Upshur county 
case before its regular turn upon the crowded docket. It is No. 
999 of this term and will be reached probably in two years more. 
The record in this case was printed at the expense of the State. 


There is a case of the State vs. Dent, arising on an indictment 
for practising medicine without the certificate required by 
law, now pending in the Supreme Court of the United States 
on a writ of error to the Supreme Court of this State. It involves 
the question of the constitutionality of the law requiring such 
certificates. This case will likely come up for argument in about 


two years. 


The contingent fund heretofore appropriated for the Attorney- 


nal 
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General’s office has been about exhausted in paying for necessary 
furniture, only enough being unexpended to pay for postage and 
like small expenditures of the office. A few articles of furniture 
are needed to complete the furnishing of the rooms. I would 


. reapectfully suggest that the Legislature be asked to appropriate 


sufficient money, about $500, to pay for carpets purchased for the 
offices and the needed articles of furniture, in addition to the 
usual appropriation of $200 per year as a contingent fund. 


Experience with the practical workings of our present statute 
law for the assessment of the railroad property in this State, and 
in suits arising thereunder, has caused me to believe that many 
changes might be made therein to the advantage of the State and 
the improvement of the statute. 

The importance of this statute is manifest, and its provisions 
should be so plain as to leave no doubt in the mind of any one 
as to their true interpretation. 

The claims of the State against delinquent sheriffs and their 
sureties are all in the hands of agents appointed under the 
law to collect them, and are being coilected with commendable 
energy under the supervision of the Auditor. Some of these 
claims, under authority of law, have been compromised 
upon just and equitable terms by the Auditor, upon my 
advice. They were of long standing and presented peculiar equi- 
ties, which inmy judgment justified the action taken. If an ap- 
propriation was made by the Legislature to enable the auditor to 


employ a subordinate, thoroughly educated in our assessment and: 


tax laws, to act as an examiner, under his direction, of the work 
and offices of clerks of courts, sheriffs and assessors throughout 


the State, many times the amount of such -examiner’s salary and . 


traveling expenses would be added to the revenue of the State.. 

Since the commencement of your term of office three volumes 
of our Supreme Court of Appeals reports (“25,” 26,” and “27”), 
have been prepared and published under the supervision of the 
court by my efficient assistant, Major O. D. Cooke, whose work 
las reporter has been most valuable to the State. The 28 W. Va. 
Report is now in the hands of the binder, and it will soon be ready 
tor distribution and sale. 


Of each volume of our reports there are six hundred copies 
published, a number nearly double the amount necessary for the 


` present, but which will prove insufficient in fime. Three hun- 
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dred and fifty copies would be enough for a first edition, if.electro- 
type plates of each volume as printed were made and stored away 
for future use. Already the supply-of the first five reports is 
about exhausted. 

If only three hundred and fifty copies of each report, published 
hereafter, are printed, and electrotype plates made and preserved, . 
it can be done with but little expense in excess of the expense of 
the publication of our present edition of six hundred volumes. 

The following comparative statement illustrates this: 
ar ioe plates for average volume of the reports 


wipiiew oa E E E ahs NS NES. alte Tä 91 00 
Express charges to Baltimore and return. oasian. 150 00 
Š $641 00 

By printing an addition of 850 instead of 600—the cost of 
binding 250 copies would be saved... ........ ..... $250 00 
The cost of stitching and folding....... EE INSE EEA 40 00 
The cost of paper . ............ a eet E E 291 00 
$581 00 

All of which is respectfully submitted, 
ALFRED CALDWELL, 
Attorney-General. 


